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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel W.A.

DREW EDMONDSON, et al. PLAINTIFF
V. CASE NO.: 05-CV-00329 TCK-SAJ
TYSON FOODS, INC., et al DEFENDANTS

DEFENDANT COBB-VANTRESS, INC.’S SUPPLEMENTAL
BRIEF IN SUPPORT OF FIRST MOTION TO COMPEL DISCOVERY

COMES NOW Defendant Cobb-Vantress, Inc. (“Cobb-Vantress™) by and through its
attorneys and submits the following Supplemental Brief in Support of First Motion to Compel
Discovery for the purpose of informing the Court of recent developments relevant to the issues
before the Court pursuant to Cobb-Vantress” First Motion to Compel Discovery (Dkt. No. 743).

I. INTRODUCTION AND PROCEDURAL HISTORY

Before the Court pursuant to Cobb-Vantress’ First Motion to Compel Discovery (Dkt.
No. 743) is the issue, among others, of the discoverability of the results of environmental
sampling conducted by the State and its experts in the [llinois River Watershed (“IRW”). Cobb-

Vantress asserts that the results of environmental testing constitute facts which the State must

disclose pursuant to Cobb-Vantress” First Set of Interrogatories and Requests for Production of
Documents (“Cobb-Vantress’ First Set of Discovery.”) See generally, First Mot. to Compel
(Dkt. No. 743); Reply in Suppt. of First Mot. to Compel (Dkt. No. 824). The State has refused to
disclose the results of such testing under a claim that such facts constitute attorney “work
product, deserving the highest degree of protection.” (Pls. Resp. in Opp’n to First Mot. to

Compel, p. 8.)
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II. RECENT DEVELOPMENTS
Recent actions taken by the State are inconsistent with its position that the results of
environmental sampling in the IRW by its experts are protected from disclosure as attorney work
product. This Court should take these actions into account in determining whether the State is
justified in continuing to withhold the information sought by Cobb-Vantress in its First Set of
Discovery.

A. The State Has Demanded that Defendants Disclose Information Regarding
Environmental Sampling and the Results of Such Sampling.

On July 10, 20006, the State served Cobb-Vantress and the other defendants with a set of
Requests for Production. (Ex. A, State of Oklahoma’s July 10, 2006 Set of Requests for
Production to Cobb-Vantress.)' Many of those requests seek to compel Cobb-Vantress and the
other defendants to disclose information and documents relating to “testing” conducted in the
[RW.

In Request Nos. 120 — 123, the State seeks to discover “all documents and materials
referring to or relating to the testing or analysis performed by or on behalf of you on” soils,
surface waters, ground waters or edge-of-field run-off from lands located within the IRW. (Ex.
A, RFP Nos. 120-123, pp. 26-27 (emphasis added)). These Requests for Production expressly
target information known to or documents created by Cobb-Vantress® “consultants, experts and

. . S . 2 ) . N . N
investigators.” (Ex. A, Def. No. 1, p. 2.)” Cobb-Vantress sought this same information from the

] . ~ .

Cobb-Vantress’ responses to these Requests for Production are not yet due.

Accordingly, as of the filing of this pleading, Cobb-Vantress has neither produced documents
responsive to these requests nor objected to the production of responsive documents.

2 > 5 o ™

~ The State has defined the term “You” for these Requests for Production as Cobb-
Vantress, Inc. and “its present and former officers, executives, directors, agents, servants,
employees, attorneys, insurance carriers, consultants, experts, investigators and other persons or

firms acting or purporting to act on its behalf.” /d.

g
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State in its First Set of Discovery. The State objected claiming that such information constituted
protected “work-product” and refused to disclose the same. (See Ex. B to Mot. to Compel, Dkt.
No. 743, Responses to Interrog. No. 1 and RFP No. 1, pp. 3-7.)

In Request Nos. 7 and 8, the State seeks to discover the results of any “analyses, testing
[or] investigation” . . . of the “composition or constituents of” poultry litter conducted by Cobb-
Vantress. (Ex. A, RFP Nos. 7 and 8, p. 4.) Again, Cobb-Vantress sought this same information
from the State in its First Set of Discovery. The State objected claiming that such information
constituted protected “work-product” and refused to disclose the same. (See Ex. B to Mot. to
Compel, Dkt. No. 743, Response to Interrog. No. 1, pp. 3-5.)

In Request Nos. 18, 19 and 20, the State seeks to discover documents relating to “efforts
undertaken” to “evaluate and/or quantify any environmental effects” from the release of “poultry
litter (or any constituents thereof) . . . .” (Ex. A, RFP Nos. 18-20, pp. 6-7.) Cobb-Vantress
sought similar information from the State in its First Set of Discovery. The State again objected
claiming that such information constituted protected “work-product” and refused to disclose the
same. (See Ex. B to Mot. to Compel, Dkt. No. 743, Response to RFP Nos. 2 and 3, pp. 7-10.)

Requesting that Cobb-Vantress disclose the information and documents sought by the
State in the Requests for Production discussed above is fundamentally inconsistent with the
State’s claim that such information or documents constitute opinion work product which is to be
afforded the highest degree of protection from discovery. The State cannot have it both ways
and should not be permitted to take such diametrically-opposed positions regarding the
discoverability of the results of environmental sampling and/or investigations by the parties and

their experts in the IRW.

(oo
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B. The State’s Offer to Disclose Environmental Sampling Results to Non-Parties
Evinces a Lack of Confidentiality.

Given the vigor with which the State has resisted disclosing to the defendants in this case,
the results of environmental sampling conducted by the State’s experts in the IRW, Cobb-
Vantress was surprised to learn that the State has recently offered to make such disclosures to
non-parties. For the past few months, the State’s attorneys and two of the expert consulting
firms identified on the State’s privilege log as the custodians of sampling records being withheld
from Cobb-Vantress in this case — Camp Dresser & McKee, Inc. and Lithochimeia, Inc. — have
been contacting poultry farmers and other property owners in the IRW and requesting access to
their properties for the purpose of conducting environmental testing.” Attached hereto as Exhibit
B, is a copy of the “Access Agreement Form” being used by the State’s attorneys and experts to
gain access to properties in the IRW for the purpose of sampling surface water, water wells,
springs, seeps, groundwater, soils and sediments. Under this agreement, the State has offered to
disclose to these landowners in the IRW “the results of any sampling on your property.” (Ex. B.,
p.- 1)

The State’s willingness to disclose to non-parties the results of environmental sampling
conducted by their experts in the IRW confirms the unprotected nature of such basic, factual
information. The State’s conduct reveals that its plea to this Court to afford the “highest degree
of protection” to such information is nothing more than a ploy to deprive Cobb-Vantress and the
other defendants in this case of information which even the State and its experts do not view as

protected work product. In light of the fact that the State has no intent to maintain this type of

¥ So long as the State is maintaining its claim in this action that these poultry growers are
the “agents” of the Poultry Integrator Defendants, Cobb-Vantress is compelled to note the
impropriety of contacts by attorneys or agents representing the State in this lawsuit with poultry
growers.  Such contacts are clearly unethical and impermissible under Rules 4.2 and 4.3 of the
Oklahoma Rules of Professional Conduct.
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information as privileged or even confidential in its dealings with non-partics, that same

information cannot be shielded from party discovery.

111

CONCLUSION

For the foregoing reasons and those set forth in the First Motion to Compel (Dkt.

No. 743) and the Reply in Support of the First Motion to Compel (Dkt. No. 824), Cobb-Vantress

respectfully requests that its First Motion to Compel be granted and for all other relief to which it

is properly entitled.

4849-4287-8465.1

Respectfully submitted,
KUTAK ROCK LLP

By: /s/Robert W. George
Robert W. George, OBA #18562
The Three Sisters Bldg.

214 West Dickson Street
Fayetteville, AR 72701-5221
(479) 973-4200 Telephone

(479) 973-0007 Facsimile

-and-

Patrick M. Ryan, OBA #7864
Stephen Jantzen, OBA #16247
Paula Buchwald, OBA #20464
RYAN, WHALEY & COLDIRON
900 Robinson Renaissance

119 North Robinson, Suite 900
Oklahoma City, OK 73102

-and-

Thomas C. Green, appearing pro hac vice
Mark D. Hopson, appearing pro hac vice
Jay T. Jorgenson, appearing pro hac vice
Timothy K. Webster, appearing pro hac vice
SIDLEY AUSTIN LLP

1501 K. Street, N.W.

Washington, D.C. 20005-1401

ATTORNEYS FOR DEFENDANT,
COBB-VANTRESS, INC.
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I'hereby certify that on this 4th day of August 2006, I electronically transmitted the foregoing

document to the Clerk of the Court using the ECF System for filing and transmittal of a Notice of

Electronic Filing to the following ECF registrants.

Jo Nan Allen

Frederick C. Baker

Tim K. Baker

Douglas L. Boyd

Vicki Bronson

Paula M. Buchwald

Louis W. Bullock

Lloyd E. Cole, Jr.

Angela D. Cotner

John Brian DesBarres

W. A. Drew Edmondson

Delmare R. Ehrich

John Elrod

William B. Federman

Bruce W. Freeman

Ronnie Jack Freeman

Richard T. Garren

D. Sharon Gentry

Tony M. Graham

James M. Graves

Michael D. Graves

Thomas J. Grever

Jennifer S. Griffin

Carrie Griffith

John T. Hammons

Jean Burnett

Michael T. Hembree

Theresa Noble Hill

Philip D. Hixon

Mark D. Hopson

Kelly S. Hunter Burch

Stephen L. Jantzen

Mackenzie Hamilton Jessie

Bruce Jones

Jay T. Jorgensen

Krisann C. Kleibacker Lee

Raymond T. Lay

Nicole M. Longwell

Dara D. Mann

Linda C. Martin

A. Scott McDaniel

Robert Park Medearis, Jr.

James Randall Miller

Robert A. Nance

John Stephen Neas

George W. Owens

David Phillip Page

K. Clark Phipps

Marcus N. Ratchiff

Robert P. Redemann

M. David Riggs

Randall E. Rose

Patrick Michael Ryan

Robert E. Sanders

David Charles Senger

William F. Smith

Jennifer F. Sherrill

Colin H. Tucker

John H. Tucker

R. Pope Van Cleef, Jr.

Kenneth E. Wagner

David A. Walls

Elizabeth C. Ward

Sharon K. Weaver

Timothy K. Webster

Gary V. Weeks

Adam Scott Weintraub

Terry W. West

Dale Kenyon Williams, Jr.

E. Stephen Williams

Douglas Allen Wilson

J. Ron Wright

Lawrence W. Zeringue

Bobby Jay Coffman

Laura Samuelson

Reuben Davis

Thomas Janer

Jerry M. Maddux

Steven E. Holden

Michael L. Carr

Michelle B. Skeens

Robert Applegate

4849-4287-8465.1

6




Case 4:05-cv-00329-GKF-PJC  Document 873 Filed in USDC ND/OK on 08/04/2006 Page 7 of 8

and [ further certify that a true and correct copy of the above and foregoing will be mailed via
first class U.S. Mail, postage properly paid, on the following who are not registered participants

of the ECF System:

C. Miles Tolbert William H. Narwold

Secretary of the Environment MOTLEY RICE LLC

State of Oklahoma 20 Church Street 17" Floor

3800 N. Classen Hartford, CT 06103

Oklahoma City, OK 73118 ATTORNEYS FOR PLAINTIFF
PLAINTIFF

Monte W. Strout Robin Wofford

209 W. Keetoowah Rt. 2. Box 370

Tahlequah, OK 74464 Watts, OK 74964

ATTORNEY FOR CLAIRE WELLS, PRO SE. THIRD PARTY
LOUISE SQUYRES, THIRD-PARTY DEFENDANT

DEFENDANTS

James R. Lamb Gordon and Susann Clinton

D. Jean Lamb 23605 S. Goodnight Lane
STRAYHORN LANDING Welling, OK 74471

Rt. 1, Box 253 THIRD PARTY DEFENDANT

Gore, OK 74435
PRO SE, THIRD PARTY

DEFENDANTS

Kenneth and Jane Spencer Ancil Maggard

James C. Geiger c/o Leila Kelly

Individually and dba Spencer Ridge Resort | 2615 Stagecoach Dr.

RR 1, Box 222 Fayetteville, AR 72703

Kansas, OK 74347 THIRD PARTY DEFENDANT

PRO SE, THIRD PARTY

DEFENDANTS

C. Craig Heftington Richard E. Parker

20144 W. Sixshooter Rd. Donna S. Parker

Cookson, OK 74427 BURNT CABIN MARINA & RESORT, LLC

PRO SE, SIX SHOOTER RESORT 34996 S. 502 Road

AND MARINA, INC., THIRD-PARTY Park Hill, OK 74451

DEFENDANT PRO SE, THIRD PARTY
DEFENDANT i

James and Susan Morrison Jim R. Bagby

RR 1, Box 278 Route 2, Box 1711

Colcord, OK 74338 Westville, OK 74965

PRO SE, THIRD PARTY DEFENDANT | PRO SE, THIRD PARTY
DEFENDANT
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Marjorie A. Garman

5116 Hwy. 10

Tahlequah, OK 74464

THIRD PARTY DEFENDANT

Doris Mares

Dba Cookson Country Store and Cabins
P.O. Box 46

Cookson, OK 74424

PRO SE, THIRD PARTY
DEFENDANT

Eugene Dill

P.O. Box 46

Cookson, OK 74424

PRO SE, THIRD PARTY DEFENDANT

Linda C. Martin

N. Lance Bryan

Doerner, Saunders

320 S. Boston Ave., Ste. 500
Tulsa, OK 74103

THIRD PARTY DEFENDANT

John and Virginia Adair

Adair Family Trust

Route 2, Box 1160

Stilwell, OK 74960

THIRD PARTY DEFENDANT

Charles L. Moulton

Arkansas Natural Resources Commission
323 Center St., Ste. 200

Little Rock, AR 72206

Cherrie and William House

P.O. Box 1097

Stilwell, OK 74960

THIRD PARTY DEFENDANT

Jerry M. Maddux

Selby Connor Maddux Janer
P.O.Box Z

Bartlesville, OK 74005-5025
ATTORNEYS FOR SUZANNE
ZEIDERS
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_/s/ Robert W. George
Robert W. George




